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Editorials 
........... 6-7 
Anti-War Protesters and Counter-
Demonstrators Gather in · San Diego 
by Juliana Lee 
Staff Writer 
Anti-war protesters ... 
On Saturday, February 15 2003, thousands of anti-war protest-
ers in San Diego and in cities across world assembled to protest 
the possibility of a war against Iraq and stress the need for peace-
ful alternatives to war. 
The rally started at 10:30 a.m, and by noon, the plaza enclosed 
by the San Diego County Courthouse and Federal Building was 
thriving with an eclectic crowd - from families, to students, 
senior citizens, members of the Green party, supporters of Louis 
Farrakhan, the Young Socialist League, former U.S. veterans, reli-
gious organizations, and community organizations. People of all 
ethnic backgrounds, ages, and sizes were carrying banners and 
posters. Local grassroots organizations were passing out pam-
phlets and flyers protesting against war. Individuals were pas-
s ionately voicing out their opinions. It is estimated that over 
9,000 assembled in front of the Federal Building on Front Street 
in Downtown San Diego to participate. 
Banners boldly stated messages such as: "Dissent is the high-
est form of patriotism - Thomas Jefferson," "No Blood for Oil," 
and "Axis of Evil = Rumsfeld, Ashcroft, Cheney." Children were 
holding picket signs that read: "American Lives are Too Precious 
to Risk in a Needless War." Even dogs wore signs asking to "Call 
off the Dogs of War." Others were holding large posters of art-
work - of Picasso's Guernica, of Gandhi, comical renderings of • George W. Organizers with bullhorns were chanting anti-war slo-
gans such as "Give Peace a Chance" and "No War against Iraq!" 
About an hour after the rally started, with police escorts in 
front and in the rear, the crowd began to mobilize in what would 
become a short march toward the bay and around downtown. 
The anti-protesters were met with honks of support from passing 
cars and on-looking passers-by before returning to the Federal 
Building. 
It is interesting to note that despite the unified and solidified 
front against a war on Iraq, there seemed to be conflicting and 
differing reasons and ideologies against supporting a war on Iraq. 
Some individuals were protesting the war against Iraq because of 
the general belief that war itself is violent, unnecessary, and 
immoral. Others were arguing for a more peaceable solution to 
problems in the Middle East. There were people who were not 
entirely against a war on Iraq in the near future, but were protest-
ing to give the U.N. inspections more time before declaring war. 
There were even anti-government and those supporting a regime 
change in the United States. One anti-war protester commented, 
"Some of these banners and messages lack content. If you're 
going to protest a war, you need some sort of valid content-based 
material. It's great that so many people are passionate ... but it 
they want to be taken seriously, they need to put some thought 
into this. In order to be truly heard, we need to speak in solidarity 
with a bold and clear message." Yet another protester stated in 
response, "I think as long as we just show up here today, and let 
the U.S. and President Bush know that we will not support an 
action of war against Iraq ... it does not matter that our own indi-
viduals opinions differ. What's important in any rally or protest 
is the strength of numbers." 
... and Counter-demonstrators 
However, these anti-war protesters were not met unchallenged. 
A strong presence of counter-demonstrators, or anti-anti-war 
demonstrators, were also holding banners and voicing their opin-
SEE PROTEST, page 11 
Photos courtesy of Mark Rondeau 
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The ~Dean's .Corner 
From the Dean's Comer: 
While first-year students prepare for their initial foray into the 
courtroom through the appellate advocacy component of Lawyering 
Skills I, our upper division students are busy showcasing their skills 
in various mock trial and moot court endeavors. Congratulations to 
mock trial competitors Jessica Mitchell, Alfonso Morales, Amy Rose, 
and Sam Sherman who placed Second in the ATLA Regional Mock 
Trial Tournament in Phoenix, and Ben Benumof, Shauna Durrant, 
John Elworth, and Erik Liggins who placed Third in that competition. 
Theresa Alldredge, Shaka Johnson, and Jessica Matulis, placed First 
in the National Trial Competition Regional last month and will go on 
to the National Finals in Houston later this month. Kudos to Professor 
Corky Wharton and Lisa Hillan for their diligent coaching of these 
USD champions. 
The USD Moot Court National Team advanced to the semi-finals 
of the Philip C. Jessup International Law Competition (Regionals) 
which took place at UC Davis. Dean Adams, taking First Place as 
Best Oralist, and Megan Godochik, taking Second Place as Best 
Oralist, joined USD colleagues Sheila Eckert and Paige Hazard in this 
rigorous competition. Congratulations to these fine competitors and 
their coach, Fred Caroll. 
Over 90 law students signed up to test their mettle in the inaugural 
McLennan Honors Moot Court Competition which will take place at 
the Kroc Institute for Peace & Justice on March 18th. The McLennon 
Competition, endowed through the generosity of USD law professor 
Michael Devitt and his family to honor longtime family friend, attor-
ney and navai officer, Paul A. 'McI.:ennon, will feature -as presiding 
judges the Honorable Clarence Thomas of the United States Supreme 
Court, the Honorable Stanley G. Feldman, Chief Justice (ret) of the 
Arizona Supreme Court, and the Honorable M. Margaret McKeown, 
Circuit Judge, United States Court of Appeals for the Ninth Circuit. 
Dean Daniel B. Rodriguez 
Congratulations to the following students who are invited to 
become provisionsal members of the following campus publi-
cations based on their first-semester grades: 


































USD Blood Drive 
Monday, March 24, Tuesday, March 25, and Wednesday, March 26, in 
Forum A of the University Center, from lOAM to 3PM. 
Contact Tonis or Kily to make an appointment. 
Walk-in donors are welcome. Do not miss this opportunity to "give the gift 
of life." 
Pase 3 MOTION& 
SBA RESOLUTION· PROPOSES INCREASING 
LIBRARY HOURS 
i ·r 
The SBA's first resolution of the year, adopted unanimously, addi-esses the need for extended library hours. Student feedback sug-
gested that the library needed to "be open earlier. Comparison with the otlier local law schools showed USD was a distant third in 
total library hours. . 
The resolution proposes opening the library at 7 (instead of 8), ·Monday-Friday from the return of spring break until the end of the 
semester. The SBA is ·not looking for any services, just someone to open the library and tum on the lights. Our hope is to see this 
permanently implemented with consideration for additional hours. Even with the proposed change, USD would still have the fewest 
library hours of the San Diego law schools. 
The impetus for extending the hours came from student feedback from all three years. Students want to study on their own sched-
ules and some are morning people. The library suggested finding open classrooms and then relocating when classes started. This is 
inconvenient. Students like to get s1arted when they want and stay put. When asked about library hours, many ·students were dis-
mayed with the limited hours, expressing how many more hours their undergraduate libraries were open, some up to 2417. 
March 3, 2003 
SBA Resolution "A" 
Library Hours Resolution 
WHEREAS the Student Bar Association, as a result of many student complaints, has become concerned with the current hours of the 
Legal Research Center (LRC). 
WHEREAS many students arrive at"school before the LRC opens at 8:00 a.m. and desire a place to study without interruption or hav-
ing to move from classroom to classroom. 
WHEREAS competitive San Diego law schools offer much longer hours to their students (Cal. Western is open 126 hours/week, 
Thomas Jefferson 115.5 hrs/week, versus USD 108 hrs/week). 
WHEREAS opening the library at 7:00 a.m. will only require one work-study employee at.a minimal cost to open the front door and 
tum on the lights. · 
BE IT RESOLVED that for a trial period beginning March 17, 2003 until the end of the Spring 2003 semester, the LRC be open to 
law students beginning at 7:00 a.m., Monday throu~h Friday, bringing the total number of Ji.ours to I q/week. 
h '-.' ·: ~ ~ ; f.. .. _:·,:., 
Dr. Howard Zinn and Father Roy Bourgeois come 
toUSD 
USD's Social Issues Committee invites you to the 14th Annual Social Issues Conference 
on March 31-April 4, 2003. This y~ar's theme is "Freedom in America? War, Peace, 
and Justice" and will be held at the University Center. The Dr: Judy Rauner Lecture 
begins Thursday with a keynote address by Dr. Howard Zinn. His classic work, "A 
People's History of the United States", is a widely used college and university text. 
Friday will include workshops and a luncheon discussion with Father Roy Bourgeois, 
founder of the School of the Americas (SOA) Watch. The lectures and workshops are 
free and you are ep.couraged to bring students, colleagues and friends. The luncheon is 
$10. Brochure and registration forms ·are available online. For more information visit 
www.sandiego.edu/csl/sic/sic.shtml 
March '2003 
-: · ~ 'l. 
r---
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2ND ANNUAL -r 
GOLF TOURNAMENT 
TOURNAMENT DATE: Sunday April 6, 2003 at 1:3opm 
ENTRY FEE PER PERSON: $55 for students, $65 for.faculty and alumni 
Or $220 for a team of four 
DEADLINE FOR ENTRIES: MARCH )84tt tpm -
E./<-Te:.NoEo To l"'\Aa.c 1-1 2 '"t 
Description: 
THIS TOURNAMENT WILL,BE HELD AT THE AULD COURSE. THE TOURNAMENT 
FORMAT WILL BE A SHOTGUN START, EVERYONE PLAYING THE BEST BALL. 
EACH PERSON WILL PLAY ON A TEAM OF FOUR (IF YOU DON'T HA VE A TEAM OF 
FOUR, YOU CAN SIGN UP INDMDUALLY). 
How To Ente_r: 
1. On a piece of paper write: a) your name b) your email address and c) your 
phone number. 
2. Drop off this paper with a check (made out to "USD") for the entry fee into 
the mailbox· of Jaalin Cheng (located with the mailbox folders on Warren Hall 
2°d Floor). 
3. You will get a call by March 20, 2003 confirming your entry. (if you haven't 
gotten a call by this day, email usdintramurals@hotmail.com to make sure that 
you are entered.) 
Got Questions? Email usdintramurals@hotmail.com 
March 2003 
UVA SOFTBALL TEAM FORMED, STARTS FUNDRAISING 
In keeping with tradition, USD Law will go the distance and play in the annual University of Virginia Charity Softball Tournament. However, in an 
unprecedented move, USD Law will enter two teams in this year's softball tournament., 
Also unprecedented was the level of interest in the tournament this year. Over 50 people attended the tryouts for both teams. After a grueling afternoon of 
intermittently doing field drills, batting practice, and enjoying the sunny day, the field of candidates was cut down to just twenty-six softball players. 
Quoting Tony Skogen, "I want to thank everyone who came and tried out. It was a great experience. If we get this many people coming out next year, maybe 
we' ll just send three or four teams!" The teams going this year represent the most talent ever sent by USD Law. 
How does a law· school in San Diego hear about a tournament in Virginia? Word of mouth travels pretty fast. All the more quickly since the UVA Law 
Charity Tournament boasts to having as many as ninety teams representing between forty and fifty law schools. "This is the World Series of Law School 
softball!" quoting Forest Wilkerson. "I knew about this tournament from lawyers even before I came to law school." 
Besides a history steeped in tradition, the UVA Law Charity Softball Tournament also has a rich history of community service. Started as an orphanage, 
Children, Youth and Family Services is a nonprofit organization promoting quality childcare and a parental support network. The majority of the proceeds 
. from the UV A tournament are donated to this charity. 
Currently, both teams are dedicating their free time to raise money for the trip. A beer/beach olympics is scheduled for Saturday March 22, while a soft-
ball team-faculty game is scheduled for Monday March 24 at 8pm. "We want to get our professors involved and this is a great opportunity to do so. The 
softball team-faculty game is a great way for us to show our professors what we're made of!" quoting Tony Skogen. One group of players is even selling 
candy in their classes. "We don't make much money off of this, but every little bit helps." quoting Jacob Knapp. "It's a lot of money that we need to raise. I 
don' t think any club has ever tried to raise this much money this quickly. But we're pulling together as a team to make this happen. I really hope students 
and faculty will help us out. It would be great to get everyone involved so that our success will become everyone's success." 
Never has a team west of the Rocky Mountains won this tournament. But like everything else the USD Softball teams are doing, they dream for some-
thing that is unprecedented. 
~ 
Pase 5 MOI1ION6 March '2003 
A Window to USD Law's Past 
by Damien Schiff 
Assistant Edita~ 
As the fiftieth anniversary of the founding of our law school nears, it is 
fitting for us to look back at our beginnings. This desire to know how we 
were when things were new is natural; it is also beneficial, for we can 
measure our progress from the seeds planted by our legal progenitors. 
The law school was founded in 1954, but there was no official law 
school building until December 7, 1957. On that date, over 200 members 
of the legal profession gathered to witness the right of dedication per-
formed by San Diego's proto-bishop, Charles Buddy, and Justice Marshall 
McComb of the California Supreme Court. Justice McComb completed 
the rite with the declaration, "I hereby dedicate this law school to the glory 
of God in honor of St. Thomas More, patron of the legal profession." With 
that simple formula, our school embarked upon a new epoch. 
During the luncheon that followed the dedication, Justice McComb 
offered his thoughts on the role of the school whose classrooms he had, in 
a sense, just christened: 
"The real school of law teaches its students the source of all law, the 
Ten Commandments. Unfortunately, some schools teach only the rules; 
they develop only legal technicians who have no conception of the basic 
reasons for our laws. But this school will inculcate in its students the 
ideals set forth in the Commandments from which all laws spring and 
upo~ which they have never improved. Its graduates will influence for 
good every field of human activity; they will go into the political, educa-
tional, social, and fmancial branches of our American life. And so this 
school of law with which San Diego is now provided deserves all the sup-
port you, members of the legal profession, can give it." 
Judge Lawrence Turrentine, Presiding Judge of the San Diego Superior 
Court, averred that San Diego "owes its support - morally and fmancially 
and in every other way - to this schoo_l." In return Judge Turrentine 
declared that the school owed to San Diego an academy that would pro-
duce lawyers in whom the public could place its trust, persons who would 
be worthy representatives of their noble profession. 
Other legal luminaries present included judges Eugene Dancy of the 
Municipal Court; Jacob Weinburger of the Federal Southern District of 
California; Huntington Bledsoe of the Municipal Court; Robert Burch of 
the Superior Court; Gerald Thomas of the Superior Court; Edward Lannon 
of the Bankruptcy Court; Betty Marshall Gray, U.S.. Commissioner; 
Clarence Hardin of the Superior Court; James Toothaker of the Municipal 
Court; and Bonsall Noon of the Superior Court. 
Much time has passed since that storied December day in 1957, but the 
exhortation of our founders retains its force. Let us hope for another half-
century of constant and unfailing devotion to the Law. 
San Diego's abused and neglected children need 
you. There are over 7,500 children in foster care 
waiting for help! Become a child advocate in only 
two weeks. Serve as a Court Appointed Special 
Advocate (CASA). You'll be glad you did. 
Volunteers lend support to the children, gather infor-
mation, and make recomm~ndations to the court. 
Educational Surrogates are also needed. Our next 
information sessions are March 25 and April 22. 
Call Voices for·Children at (858) 569-2019 or visit 
www.voices4children.com for more information. 
Ocean Beach Struggles With The Loss Of 
Daniel Woodyard 
by Jonathan Meislin 
. Staff Writer 
Daniel Woodyard, known as "Danny" to locals in Ocean Beach, was shot and 
killed by police on February 4th. Since the shooting, many citizens of San Diego 
have been astir with a mix of remorse and anger. The Grassroots Society of Ocean 
Beach held a meeting to discuss the issues as a community on February 27 in Ocean 
Beach. About seventy people crowded into a small room in the Ocean Beach 
Recreation Center to share their emotions, hear witnesses speak and discuss what 
needs come from the situation. Among the people in the room, there was no real 
consensus as to who to blame for the tragic event. Some wanted to blame the police 
who were involved, others questioned whether Danny was to blame, and others 
wanted to blame the entire police department. Throughout he meeting, only one 
clear message remained consistent, "We cannot let this issue die." 
Two witnesses recounted the events from the fateful night. Danny was confront-
ed in Ocean Beach by four San Diego Police Officers. Why the police confronted 
Danny is unclear, but the police continually pleaded for him to drop a knife he pos-
sessed. Neither of the witnesses saw the knife, but heard him refuse to drop it, 
shouting, "Leave me alone, I didn't do anything wrong." None of the police officers 
would come any closer than eight feet from Danny, as long as he had the knife. The 
police followed Danny on foot as he tried to leave the scene. After following Danny 
for about a block he turned around and faced the police, who all held guns pointed 
and ready to shoot. Although the witnesses did not have an exceptionally clear view 
of the confrontation, they did see that Danny held his hands to his sides at all times. 
The police requested again that Danny drop his knife, and when Danny refused, four 
shots were fired from close range. Only one bullet hit Danny in the hand. He con-
tinued again to walk away, and after another block a second confrontation occurred, 
where the police finally shot him in the chest and in the head. 
The police have not yet released information about the incident, and will not 
until they have investigated it further. 
Danny was a homeless man who became somewhat of a "fixture" to the Ocean 
Beach community for over a decade. From those who spoke about Danny at the 
meeting, it was clear that no one really knew the man personally. Danny was 
known to have a mean streak and a way of letting others know when he wanted to 
be left alone. Editorials in community newspapers had admonished Ocean Beach 
for putting up with Danny, but, nonetheless, many considered him a part of the com-
munity. Danny's demise was felt as a loss to many, and to those people, Ocean 
Beach wi ll never really be the same. 
Whether or not the k1llmg was the police's tault or ultimately Uanny·s, the com-
munity expressed their concerns about San Diego becoming too violent when it 
comes to cr:ime prevention. The San Diego Police department has higher per capita 
killings than 14 of the states 20 largest police departments, according to Under the 
Gun, an article written by David Washburn, David Hasemyer and Mark Asner, who 
are all staff writers for the Union Tribune. This rate is higher than the LAPD, SFPD 
and the Sacramento PD. "Most situations don't start at the highest level. They hap-
pen because of ineffective techniques at the lower level," Marc Fox, a trainer at the 
county's regional police academy, stated in the Washburn article. 
Part of the problem arises from the fact that San Diego has a shorter training 
period than other communities. According to Washburn's article, San Diego police 
are only required to spend 80 hours on defensive tactics. "This is not as much 
(training) as people think," Fox explains. When police do not have adequate train-
ing in handling situations from the onset, problems escalate. As alternative means 
of subduing have increased, the number of killings by police sill has increased over 
the past year. Every cop is issued a Taser, and every patrol car is equipped with a 
bean bag gun. 
Although it is easy to blame the police, many at the Grassroots' meeting 
expressed sympathy for police, and the tough job they face everyday. It is not easy 
to step into danger and expect the police to remain the ordinary prudent person. 
Cops are human too, and it is too easy to loose sight of that, many voiced during the 
meeting. One recommendation from the meeting was to not only report when cops 
have done something wrong, but to also go onto the California Review Board's web 
site and give an officer an accommodation. 
Many feel that there is so much resentment against the law enforcement that they 
feel detached from the community, and feel like a lone ranger. Every police officer 
also has the fear of another Rodney King incident. Physical confrontation has, 
therefore, become less of an option than using one's gun. It is a tough decision to 
get physical with a criminal, especially with the fact that two thirds of the people 
shot from 1990 to 2001 were under the influence of alcohol or drugs, primarily 
methamphetamines, according to the article. Every police officer has to factor in all 
of this and more everyday when making arrests. 
So what san we do to remedy the situation? That is one of the biggest questions 
voiced at the meeting. The answer seems to lie in the San Diego Citizen Review 
Board (CRB), which is supposed to review incidents like what happened to Danny. 
The problem is, unlike many other communities, San Diego's CRB has no power to 
subpoena, enforce prosecutions for excessive police force, view confidential police 
information, or regulate themselves. The CRB's only real power is to make sugges-
tions as to what needs to change. This basically means that, unlike other communi-
ties, the citizens of San Diego have little power to fix problems, such the Danny sit-
uation. This is why the Grassroots ' meeting stressed that no one should let the issue 
die, and that Danny's death should not be forgotten. 
In closing the meeting, many left feeling that Ocean Beach will never be the 
same. A fixture of the community is gone, and the emotional rollercoaster of the 
event will not fade easily. In the next few months more information will be released 
about the situation, and hopefully something positive will come of the tragic event. 
Many have committed themselves to changing the system, but until then Danny's 
memory will live within their hearts. 
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EDITORIAL 
A Step Forward by the FCC is Better Than No Step At All 
-A Response to Tom Ladegaard's "FCC is Taking a Step in the Wrong Direction" 
by Julie Corbo 
Staff Writer 
Is this an attack on the FCC? The regional 
Bell companies? Chairman Powell himself? 
Or simply a disagreement with the FCC stat-
ed policies? I cannot tell. 
Chairman Powell 's insistence on repealing 
the restriction on what the Bells charge for 
use of its networks and equipment reflects a 
. quicker-than-usulll response by the FCC to 
the effect of competition in the telephone 
market. Already, the Bells have seen an 
unprecedented decline in stock value and 
market share due to consumers increasing 
reliance on cellular phone service instead of 
the Bell's home phone service. In order for 
the Bells to be able to effectively compete in 
this new marketplace, they have to be able to 
make a better profit on their equipment than 
in the past. The fact of the matter is that the 
entire field of telecommunications has under-
gone a complete change. The Bells are now 
back in business in the long distance sector 
and their once-monopolized home phone ser-
vice sector is open for competition. 
Now that the Bells are no longer such a 
regulated monopoly it is only fair that they be 
able to reap a profit from their equipment. 
Powell is pointing out that the Bells' being 
able to charge what they want for their equip-
ment will force other companies to construct 
their own networks instead of riding the back 
of the Bell infrastructure. The fact that this 
helps the economy does not make it a subsidy 
for the ailing technology sector; Powell was 
just pointing out the positive effects of 
increased competition. 
In response to Mr. Ladegaard's complaint 
about customer service, I am not quite sure· to 
whom it was addressed. In California, as in 
other states, it is the Public Utilities 
Commission's job to police customer service. 
It is a state and not a federal issue, therefore, 
attacking Powell on that point is moot. 
Moreover, the PUC is in the middle of exam-
ining some of the Bells' customer service as 
we speak and will be ruling on its effective-
ness over the next few months. 
The State of California itself has a serious 
interest in allowing the Bells to get a more 
competitive price for their networks and 
equipment - SBC, once Pacific Bell, is one 
of the largest employers in the state. Many 
of the employees have their retirement funds 
inundated with SBC stock, which as we 
speak, isn't even half of what it was one year 
ago. What about those folks? 
The customer service problem I'd gladly 
exchange for the financial security that the 
telecommunications industry once offered for 
investors. Moreover, the PUC has to deal 
with that - which is definitely not a unique 
problem to the telecommunications industry. 
I get the same annoying lines from my cable 
company, my health insurance, and my 
Internet provider. This new way of comput-
ers handling customer service is no service at 
all; it is a disservice. 
The incentives for the Bells here lie in 
bringing up their faltering stock price. The 
Bells will not be able to compete if it is 
kno_wn in the industry as the bottom end of 
customer service or reasonable rates - the 
market will truly control what happens. And 
what is happening now is that the Bells are 
losing. 
Instead of balking at Chairman Powell's 
initiative, laymen must realize that his 
response is a good indicator at positive steps 
into the future for the FCC. Historically, the 
FCC has been slow to respond to marketplace 
changes, and its responses have been patch-
work instead of direct. Here the FCC has 
seen a specific problem and has addressed 
specific measures to combat it. The market-
place has drastically changed and it is only 
fair that the Bells be able to respond. 
Should the Dividend TaxBe Dumped? 
business effort in creating transactions primarily focused on distributing 
this income at reduced tax rates. 
March 2003 
by Tom FitzGerald 
Staff Writer 
Lines are being drawn on both sides of President Bush's tax cut propos-
al, which amounts to $670 billion of tax cuts in the President's economic 
stimulus plan. The centerpiece of the proposal is a $360 billion elimination 
of double taxation of corporate dividends. Proponents believe slashing the 
taxes investors pay on stock dividends would boost the country's long-term 
growth potential, and is not a tax break for the wealthy. Opponents, which 
consist of Democrats and some Republicans, have doubts about who would 
benefit from this tax relief and the cost of providing these cuts as the Bush 
administration releases budget plans with projections for record budget 
deficits. 
Opponents argue this tax cut will only benefit the rich, and that the poor 
will be relatively unaffected, while it does little to stimulate the economy. 
Opponents maintain that the poor have little or no dividend income and that 
which they do have already avoids taxation due to their overall low-income 
levels, while the rich would receive substantial benefits. 
Currently, corporations pay federal income tax on their profits, generally 
at 35 percent, and if they distribute those profits as dividends, investors 
must pay taxes on their dividend earnings. Individual rates can be as high 
as 38.6 percent. This sequential taxation can result in a taxation of 60 per-
cent of the income generated. 
Proponents for the tax cut state that this discourages corporate investing 
by investors. They also cite that corporate business and investment deci-
sions are negatively impacted by the double taxation. Corporations are 
encouraged to borrow money rather than issue stock, because the interest 
payments are deductible. Dividend payments to shareholders, however, are 
not deductible and bear the double tax. As a result, corporations rely heavi-
ly on debt financing, which makes them particularly susceptible to bank-
ruptcy during economic downturns. In response to the double taxation cor-
porations have reduced dividend payments to shareholders and spent much 
Proponents counter that this would create stronger corporations with 
healthier fmancing; it would eliminate tax driven corporate transactions 
aimed at avoiding these dividend taxes; most of the roughly 35 million 
Americans who receive these dividends (half of which are senior citizens) 
would benefit; and this would encourage economic growth. 
Questions still float as to whether the tax cut is feasible. Eliminating the 
dividend tax cut poses administration problems. The tax code has evolved 
over years with numerous sections added, changed, and eliminated to 
account for this double taxation phenomena and to hedge certain inequities 
that it poses. The taxation laws are intertwined like a bowl of spaghetti and 
one cannot simply eliminate the tax cut without a major overhaul of the 
taxing system. This could be a costly endeavor. 
As the tax cut proposal is being bounced around congress for approval, 
people will line up on both sides based on their investment holdings, con-
cerns for the different effects on v!Uious income level taxpayers as well as 
the proposals impact on the country's economic growth and our national 
deficit. 
As an enterprising tax attorney I believe the tax cut will generate more 
tax confusion and increase the need for more tax guidance. 
., 
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.Monthly Legal Drama Review: 
by Tom Ladegaard 
Editor-in-Chief 
The Rainmaker 
Based on a Grisham novel, this film is a caricature of the struggle between 
the law school curriculum and the realities of practice. In the words of Danny 
De Vito's character, Deck Shifflet, "law school does not teach you what you need 
to know; it is all theories, lofty notions, and big fat ethics books . . . What they 
don' t teach you in law school can get you hurt." 
This is a story about a young lawyer who, on his first case, wins a trial 
against an insurance company. Like a classic Grisham novel, the attorney per-
severes through adversity by adhering to his own principles and legal ethics, 
rather than greed. 
Matt Damon plays Rudy Baylor, a naYve and idealistic attom~y who just 
passed the bar exam. He tended bar to support himself during law school, and 
found himself desperate for a job in the profession. Like many of us might 
soon have to, he took the only offer he got- an associate position with a dingy 
firm that was affiliated with, and next door to, a strip club. Mickey Rourke 
played "Bruiser," the senior attorney. With a large pinky ring that matched his 
cuffiinks, a ponytail, and a voice that indicated he has been smoking since he 
was nine, he was the archetype of a sleazy lawyer. It was no coincidence that . 
he had to flee the country because of accusations of money skimming, jury tam-
pering, racketeering, and tax evasion. 
Baylor commented in a narrative that 
in his "first year of law school everybody 
loved everybody else because they were 
studying the law, and the law was a 
noble thing. By the end of the third year 
you were lucky if you were not murdered 
in your sleep- people stole exams, hid 
research materials, and lied to professors. 
Such is the nature of the profession." I 
am in my third year and have yet to be 
murdered, but there are a couple months 
left. Actually, I have not found what he 
described to be my experience. If any-
thing, I feel a sense of solidarity among 
third years in that we have paid our dues 
to get where we are, and we are more 
concerned with passing the bar and find-
ing a job than our last year of studies. 
Baylor was sent to the hospital to 
solicit clients on his first day on the job. 
This is known as ambulance chasing. He 
could only watch in disgust as Shifflet 
got a man in a full body cast, who was in 
too much pain to know what was going on, to sign a retainer agreement. 
De Vito played this character brilliantly. He was a law grad who had failed 
the bar exam six times. Because the community was so deluged with attorneys, 
he managed to make several court appearances without getting caught. He 
called himself a "para-lawyer." His ethics were summed up as follows: fight for 
your client, refrain from stealing money, and try not to lie. In general he had 
the personality of a cucumber, but he would become pleasantly animated when 
it came settling a case or scamming the opponent. 
Baylor has two clients, both of whom he met while a clerk at the on-campus 
law clinic. One was an elderly woman who wanted to cut her children out of 
her will and give t_heir inheritance to a televangelist. The other client was a 
young man suffering from leukemia, whose insurer denied coverage. This case 
was the focus of the film. 
When Baylor entered the courtroom for his first court appearance, he real-
ized that despite his legal education, he "had not even been born yet." When he 
nervously approached the podium to introduce himself, the judge berated him 
for not yet having his license. That was when defense counsel Leo Drummond, 
played by John Voigt, asked that Baylor be sworn in. His motivation clearly 
was not altruistic; he was elated that his opponent would be handling his first 
case. 
The next scene occurred in judge's chambers, where Baylor was ambushed. 
After the judge excused himself Drummond tried to intimidate Baylor by 
describing his legal experience, then he gave him a low ball offer. The judge 
then took over while Drummond excused himself, and told Baylor that his case 
was frivolous and that he should take the offer. Curiously, no court reporter was 
present. 
The judge died soon thereafter, and his replacement, Tyrone Kipler, played 
by Danny Glover, was a former civil rights attorney who hated Drummond's 
firm and insurance companies in general. Kipler made it clear from the outset 
that he was not going to put up with Drummond's shenanigans. As all legal dra-
mas depart with reality, Kipler not only set up a deposition himself, he also 
attended it. Most judges do not even want to be bothered by attorneys who 
have complications du.ring a deposition, and there are numerous remedial mea-
sures a judge can take to reduce attorney gamesmanship during a deposition. 
Not this judge; he sat in. 
My favorite part of the film is when Baylor learns that his office has been 
bugged. Suspecting that opposing counsel was responsible, Baylor had a phony 
conversation with someone who pretended to be a prospective juror. The next 
day during jury voir dire, Drummond attempted to show that the panel had been 
tampered with by cross-examining the suspected juror, played by Randy Travis. 
When Drummond accused the juror of lying, a courtroom brawl ensued. That is 
definitely one w~y to make your opponent lose his cool. 
The trial scene was equally entertaining. Baylor, trying his first case, obvi-
ously skipped the trial skills class his school offered. He asked leading ques-
tions of his own witness, and objections were 
sustained three times before the judge decided 
to hold Baylor's hand and guide him through 
the process. He laid out the "dance steps" for 
getting an exhibit admitted into evidence for 
him. If only all of us could have such a sym-
pathetic judge for our first trials. Most judges 
would humiliate you in open court for thefr 
own entertainment. As Baylor's opponents 
laughed at his lack of courtroom grace, I 
wanted to hip-check him out of the way and 
take over. Baylor then learned the hard way 
that leading questions are allowed on cross-
examination. 
It was humorous watching Baylor floun-
der, for it makes the viewer feel like a veteran 
trial attorney. After the first day's testimony, 
however, Baylor suddenly acted like a veteran 
trial attorney himself, and the goofy mistakes 
were out of his system. 
Of course, the little guy wins against the 
giant insurance company, and a $50 million 
verdict is issued. The defendant responds by 
declaring bankruptcy, and Baylor comments 
that he will not see a "dime." That supports a popular misconception about 
bankruptcy, for a dime is probably what he would get, for creditors often get ten 
cents on the dollar in bankruptcy. 
Anyhow, assuming that the pot of gold did in fact disappear, the lack of dis-
appointment Baylor exhibited was itself disappointing. If I was unable to col-
lect on a $50 million judgment I doubt I would have such an "oh well" attitude, 
but such is the way of Grisham, where the hero of his story only cares about 
doing the right thing. Maybe Baylor did not have any student loans to worry 
about. 
The film ended with a thoughtful narrative. Every client from now on 
would expect the same performance, the same result. He would try to deliver 
by doing anything, and over time he could end up just like Drummond, another 
lawyer joke. 
This was a corny film with a predictable outcome, but it is one worth seeing 
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The Sixth Amendment and the Court of 
Public Opinion 
by Nicole Saunders 
Staff Writer 
Supreme Court Justice David Souter once said before a congressional panel: 
"The day you see a camera come into our courtroom, it's going roll over my dead 
body." 
Although the issue of cameras in the courtroom is decades old, it seems that 
the sides are still as clearly divided now as they were then. While coverage of 
courtroom trials has been around for over a decade, some jurisdictions, such as 
New York and the federal courts, have opted to close their courtrooms to cam-
eras. While some judges may permit TV coverage generally, there is often the 
exception for high-profile trials (for example, sniper suspect Lee Boyd Malvo, 
who is due to be tried on November I 0th of this year). 
For many of the most outspoken combatants in the battle over cameras in the 
courtroom, the history of the fight can be divided into two distinct periods: 
before O.J. and after O.J. Before the Los Angeles murder trial of 6. J. Simpson, 
Court TV surveys showed that more than 90 percent of judges who had cameras 
in their courtrooms said the cameras had no impact on the proceedings. But the 
trial's obsessive media coverage and the attendant fame and infamy of its partici-
pants, has become, in effect, Exhibit A for lawyers and judges disinclined to 
allow their trials to be televised. According to Collins, corporate vice president 
and general counsel for C-SPAN, "The O.J. Simpson case was an aberrational 
case, but it has defined cameras in the courtroom for the American people and 
much of the judiciary." Some lawyers say that the chill on televised coverage 
that followed the Simpson trial still has not yet lifted. 
Proponents of cameras in the courtroom lay the foundation of their argument 
squarely in the Constitution. The Sixth Amendment to the U.S. Constitution 
states that the accused shall enjoy the right to a speedy and "public" trial. Is any 
trial, then, really fair if it's not made public? It has been argued that .legal mat-
ters in the United States, including trials. have always been public matters. 
Cameras were first placed in the courts with the purpose not only of offering the 
American public the opportunity to become better educated about the judicial 
process but also as a safeguard against the abuses that can take place in "star 
chamber," or semi-secret proceedings. Putti1;1g cameras into court can improve 
the trial process, as public monitoring provides a powerful incentive for the judi-
ciary and the lawyers to increase efficiency and adhere to a high standard of 
behavior. Further, it is argued that the right to a public trial, embodied in the 
Sixth Amendment, refers to both the rights of the defendant and the public. Does 
the public's constitutional right to know include the right, whenever possible, to 
see for themselves? Instead of relying on a journalist's spin on a particular case, 
the public would be able to see for themselves th~ evidence, the defendant's 
demeanor, and the trial process. Many feel that cameras in the courtroom will 
prevent the public from being misled. Moreover, putting cameras in courtrooms 
may improve public confidence in our system of justice, by showing the compe-
tence, efficiency, and sensitivity of the majority of judges throughout the legal 
system. It is not difficult to see how the public as a whole can lack confidence in 
a system that most of them never see. 
There is a clear tension, however, between the democratic right of the people 
at large to watch a trial and the effects that cameras may present to the partici-
pants in the proceedings. This tension is played out daily in courts across the 
nation, as judges are forced to make decisions regarding whether to allow cam-
eras into their proceedings. Several of the most basic issues present in any deci-
sfon to allow cameras or not to allow cameras are: Will they negatively affect the 
jury or the judge's perception of events? Will they make witnesses nervous or 
otherwise effect testimony? Will they affect the basic rights of the accused?. Will 
they reduce the likelihood that later victims will file charges or testify? Will they 
damage public perception of the legal process? 
Will they negatively affect the jury or the judges perception of events? In a 
courtroom, where someone's assets, freedom, or even their life is at stake, the 
complete attention of the judge and jury should be focused on the trial at hand. 
According to Peter Neufeld, a criminal defense attorney from 0. J. Simpson's 
defense team, cameras can create an "environment where lawyers start acting out, 
where judges start acting out, and it's not very healthy for those who are pursuing 
justice." During the course of a trial it is crucial that every issue is investigated 
as thoroughly as possible, in order to determine the defendant's guilt or inno-
cence. It is not out of place to say that the media's reliance on "sound bite poli-
tics" can affect the search for the truth by encouraging the participants to rely on 
one-liners for the cameras. But, the danger of potential mugging for the cameras 
by publicity-hungry participants, according to University of Nevada, Las Vegas 
journalism professor Mary Hausch can be controlled while still letting in the 
media. According to her, "the ultimate responsibility for maintaining the appro-
priate decorum rests with the judges." 
Will they make witnesses nervous or otherwise effect testimony? In a tele-
vised case, where y~u have a witness who sees cameras focused on him, the wit-
ness knows what they say may be heard not only by people in the courtroom but 
by his associates or his enemies. This may well affect the way he testifies and 
presents himself, bringing in issues such as credibility and the proper weight to 
afford their testimony. And, the popular fo llowing of a trial may encourage the 
witnesses and the jurors to become involved in the media coverage, eventually 
affecting the reliability of the witness' evidence. Cameras in court may serve to 
encourage witnesses and jurors to distort their true recollection or opinions in 
order to profit from the media circus. 
Will they affect the rights of the accused? Although law protects the identities 
of the alleged victims of some crimes, the judge in a criminal trial rarely orders 
that the defendant should remain anonymous. Defendants could be exposed to 
public reaction that might be wholly unjustified if subsequently acquitted. The 
general public, in seeing the defendant on television, will be able to reach conclu-
sions about guilt or innocence that may not be reflected in the final verdict of the 
jury. Even if the defendant is found not guilty, the publicity already suffered may 
ruin their chances of future employment or anonymity. This would be contrary to 
the rehabilitative principles supposedly at the core of penal policy. But, with 
newspapers, televised news coverage, and daily transcripts available online, can 
we really purport to offer any sort of shield for the defendant ag!'linst such public-
ity? 
Will they reduce the likelihood that later victims will file charges or testify? 
One important thing to remember about allowing cameras in the courtroom is 
that they are likely going to deter some future litigants from bringing suit. The 
prospect that an alleged victim of a crime will have to give evidence in court 
already deters many from bringing prosecutions. Victims will be even less likely 
to give evidence if they know that this painful experience is going to be seen by 
an audience counting in the millions. Putting yourself in the shoes of the victim, 
it is not hard to imagine the difference between having your name in the local 
paper verses having your face on everyone's television; the difference between 
testifying before 12 people and 12 million people. 
Will they damage public perception of the legal process? With cameras in the 
courtroom, even mundane legal routines risk becoming nothing more than public 
drama, especially in this day and age of reality TV mayhem. The potential for 
cameras to present a distorted view of the legal system increases because of the 
nature of the cases chosen for television. Already in recent years the quality of 
news coverage feels like it has been watered down to quasi-entertainment. 
However, Judge Robert Payant, president of the National Judicial College in 
Reno, believes that the "technical, often tedious_ elements of a criminal investiga-
tion, mixed with the moments of drama" can provide a realistic counterbalance to 
fictional courtroom television programs that have infiltrated our prime-time lives. 
When all is said and done, there are as many equally plausible reasons to suspect 
adverse effects of televised trial coverage as there are to suspect no effects or 
positive effects. In a perfect world, television coverage of trials would be a civic 
service to help the public better understand our legal system and a monitoring 
tool of judicial efficiency and fairness, all the while preserving the defendant's 
right to a fair and impartial judicial process. But, it's not a perfect world and 
judges must continue to weigh in on the debate and walk a fine line as guardians 
of justic.e and order within their courtroom spheres. In the end, it seems, the only 
safe thing to say is that the debate continues. 
I=" 
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Standing Under Endangered Species 
Act Not an Elephant of a Burden 
by Damien Schiff 
Assistant Editor 
Do elephant trainers who have witnessed their 
pachyderms' mistreatment at the hands of circus 
employees have standing to bring a citizen's 
enforcement suit under the Endangered Species 
Act? That was the question posed to a panel of 
the D.C. Circuit Court of Appeals recently in the 
case of Amer. Soc. for the Prevention of Cruelty 
to Animals v. Ringling Bros. and Barnum & 
Bailey Circus. 
Thomas Rider, one of the plaintiffs and a for-
mer elephant trainer of Ringling Bros., alleged 
that during his employment he developed, a 
"strong, personal attachment" to the elephants in 
question. No longer in the defendant's employ, 
Rider wished to attend the circus to see his ele-
phants again, but this he could not bring himself 
to do because "he would suffer 'aesthetic and 
emotional injury"' from observing the effects of 
the alleged mistreatment of the elephants. 
The defendant, Ringling Brothers, challenged 
Rider's standing to bring suit under the Act, 
which provides in 16 U.S.C. § 1540(g) for a citi-
zen's enforcement suit brought by "any person." 
The Supreme Court has interpreted this phrase to 
mean that the traditional prudential standing 
requirements used by the federal courts are not to 
be applied to citizen enforcement suits. But 
Article III of the U.S. Constitution imposes stand-
ing requirements of a greater legal magnitude 
than those requirements imposed by the tradition-
al prudential rules. The Court of Appeals applied 
these Constitutional standing requirements to 
Rider's suit. 
To maintain his action, Rider was required to 
show that he had "suffered an injury in fact, fairly 
traceable to the defendant's action, and capable of 
judicial redress." The injury alleged had to be 
one affecting a "judicially cognizable interest." 
The injury also had to be "concrete and particu-
larized." Moreover, the harm suffered had to be 
either actual or imminent. In applying these stan-
dards, the court·noted that Rider had become 
"attached to the elephants when he worked with · 
them," and that he wished to visit them again "'so 
that he [could] continue his personal relationship 
with them, and enjoy obsenring them."' 
In holding that Rider's emotional attachment . 
to the elephants in question was sufficient to meet 
the Constitutional standing rule for injuries, the 
Court of Appeals alluded to recent Supreme Court 
precedents holding that "harm !O one's aesthetic 
interests in viewing animals," or similar aesthetic 
harm caused by observing the pollution of a river 
and the· concomitant impairment of its "pristine 
beauty," is a legally cognizable injury. The court 
concluded, "We can see no principled distinction 
between the injury that a person suffers when dis-
charges begin polluting the river and the injury 
Rider allegedly suffers from the mistreatment of 
the elephants to which he became emotionally 
attached during his tenure at Ringling Bros. ---
both are part of the aesthetic injury." 
Concerning the causation requirement for 
standing, the court held it was ;,unquestioned" 
that the defendant's alleged actions were the 
cause of Rider 's purported injury. The court also 
held that Rider's injury was redressible under the 
Act, either by an injunction enjoining the defen-
dant's alleged conduct, or by an order causing the 
defendant to forfeit possession of the elephants. 
Therefore, the district court's granting of the 
defendant's motion to dismiss for want of stand-
ing was reversed and the matter was remanded. 
The D.C. Circuit's position on standing, enun-
ciated above, has not e_scaped criticism. Some 
commentators contend that it is by no means cer-
tain that Congress intended the citizen's enforce-
ment provision of the Act to be the means of 
redressing injuries on the order of Rider's. But a 
more principled attack can be made based upon 
the concept oflegal injury. At common law, it 
was never held that every harm constituted a legal 
wrong; the maxim damnum absque injuria (dam-
age without fault) aptly encapsulates this notion. 
In the instant case, it may well be that Rider's 
ill.jury is one of such peculiar nature---that is, one 
to be found only among persons who have had 
the rare opportunity of daily interaction with ele-
phants, and therefore not an injury incident to the 
quotidian and necessary acts of the average citi-
zen---that the law would be better off not to make 
such a harm legally redressible, µotwithstanding 
that the injury is real enough to the plaintiff. 
One could imagine that Rider's mother might 
complain of personal emotional distress caused 
by witnessing her son's disquiet as a result of the 
elephant's mistreatment; the mother's harm pre-
sumably would be no less real than that of the 
son's, but would the relationship between the ele-
phants' harm and the mother's injury be too atten-
uated for the law to take cognizance of it? 
Admittedly, the question is more one of policy 
than legal theory, and those who would support 
the Circuit Court's decision can accurately claim 
that it will work toward the enforcement of the 
Act's laudable goals. But great care must be 
taken lest legislative ends good in themselves are 
achieved by means less than constitutional. 
San Diego Implements Homeless 
Court Program 
by Jonathan Meislin 
Staff Writer 
The City of San Diego is implementing a program to help the homeless get 
back on their feet. Now in its 14th year, San Diego' s Homeless Court offers to 
expunge non-violent infractions and misdemeanors from homeless persons' 
records by requiring them to commit to alternative sentencing, including school-
ing, rehabilitation, community service, job hunting, and other rehabilitative ser-
vices. The program been praised by many, and has served as a model for 
numerous other communities including Los Angeles, Albuquerque, and 
Sacramento. 
According to the Vietnam Veterans of San Diego website, the program start-
ed after a 1988 poll showed that over 20% of 500 homeless people acknowl-
edged that their biggest problem in getting back on to their feet was overcoming 
their outstanding bench warrants. San Diego held its first Homeless Court a 
year later. In its first three years San Diego's Homeless Court had cleared over 
4,895 outstanding cases. Since then, th_e demand for the court has required it to 
switch from annual to monthly sessions. 
Because the Homeless Court deals exclusively with the homeless, the cases 
usually deal with life on the streets. Such crimes include public camping, pub-
lic urination, free riding on the trolley, and shoplifting. Fines for these crimes 
usually range from $300 to $400, according to the Sacramento Bee, and this 
money could be used to buy trolley passes or be used for rent. The court will 
not punish defendants by means of incarceration or fines. By requiring the 
homeless to rehabilitate themselves, the court is encouraging the homeless to 
get back on to their feet by giving them a second chance in life. Although the 
Homeless Court hears numerous cases, it does not hear felonies. 
To be eligible for the Homeless court, people wishing to clear their record 
must be currently working to rehabilitate themselves. The person must then be 
recommended by their shelter, and provide paperwork for the court proving his 
or her reha,bilitation and accomplishments. Each person is provided defense 
counsel and a court date. Court is usually held at a shelter, and the cases are 
heard in front of a real judge. After arguments, the homeless person must con-
front their charges and receive their alternative sentencing. The court is ·usually 
lenient for first appearances, but is less lenient for any subsequent appearances. 
Failure to show up for a court date can lead to revoked licenses, marks on one's 
credit history, or disqualification. A sentence will usually bind the homeless 
person to continue in their rehabilitation efforts. Most homeless people who 
have their records cleared by the Homeless Court do not intend to return. 
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Pro-Choice Advocates FACE an 
Uncertain Future 
by Nicole Saunders 
Staff Writer 
Last week the Supreme Court handed down a decision ten years in the mak-
ing, as they weighed in on Scheidler v. NOW, which had been hailed as one of 
the most controversial Supreme Court decisions since Roe v. Wade. 
The National Organization of Women (NOW) and two abortion clinics ini-
tially filed a complaint in June of 1986 against Joseph Scheidler, the Pro-Life 
Action League, and others, alleging, among other things, a nationwide organized 
conspiracy with the goal to close family planning and abortion and women's 
reproductive health clinics through use of illegal means, including violence. 
They claimed under RICO (Racketeer Influenced and Corrupt Organizations) 
that pro-life demonstrators were trying to seize control of abortion .clinic's prop-
erty and all women's property rights in seeking an abortion. 
The Pro-Life Action League filed a petition for certiorari with the United 
States Supreme Court in January of 2002 and it was granted last April. They 
were appealing the lower court's guilty verdict on the charge of racketeering and 
the nationwide injunction issued against them prohibiting blocking, obstructing, 
or impeding women trying to use the clinics. Although the injunction allowed 
for sidewalk counseling, picketing, speeches, handing out literature and praying 
on public property, the defendants argued that acts of individual demonstrators 
cannot be blamed on the movement as a whole or its leaders. 
In judicial opinions spanning nearly 30 pages, the Supreme Court was 8-1 in 
reversing the lower court judgment that the activists had committed extortion 
and violated racketeering law. The high court ruled that their actions were 
crimes of "coercion" or "trespass," which Congress specifically excluded from 
coverage under RICO back in 1970. The majority opinion by Chief Justice 
William Rehnquist, joined by 7 out of 8 other justices, stated that the charges by 
NOW and the abortion providers gravely misconstrued the scope of federal 
extortion law, which forbids obtaining another's property by force or threats. · 
The court ruled that although the protestors deprived some people of property 
(their right to provide and receive medical services), they did not obtain any 
such property (hence limiting protection to tangible property). Extortion must 
mean more than mere interference with rights. If the distinction between extor-
tion and coercion is to be abandoned instead, it must come from Congress, not 
the courts. ' 
Two of the newest justices, Justice Ginsburg and Justice Breyer, highlighted 
in their separate opinion that under Plaintiff's theory, RICO and extortion laws 
could extended itself to almost any group of protesters. A amicus brief support-
ing that position was submitted by a wide range of advocates, including actor 
and anti-nuclear activist Martin Sheen, anti-death penalty activist Sister Helen 
Prejean, leftist historian Edward Zinn, and the Fund for Animals. They argued 
that a ruling allowing a racketeering suit would "repress the function of popular 
protest in the American constitutional order." 
Justice Stevens was the lone dissenting opinion of the case. The majority 
opinion, Stephens argued, was a backpedaling from an interpretation of the rack-
eteering law that the courts had used for decades and largely ignored Congress' 
intent that the extortion statute be broadly interpreted. The holding that the 
extortion law covered nothing more than the acquisition of tangible property 
was, in his opinion, further than any other federal court had ever gone in inter-
preting the law. Further, he argued that since Congress now has a specific law 
on the books, the Freedom of Access to Clinic Entrances (FACE) Act, the rul-
ing's "principal beneficiaries .. . will certainly be the class of professional crimi-
nals whose conduct persuaded Congress that the public needed federal protec-
tion from extortion. " 
But, Tom Brejcha, lead defense counsel for four of the defendants in 
Scheidler, hailed ~e Supreme Court decision as "a victory not only for abortion 
protesters but for all citizens who would protest against injustice on moral 
grounds." He added that protestors willing to stand up and voice their moral 
convictions can no longer be victimized by what he believes amounted to 17 
years of oppressive litigation under RICO, labeling them as "extremists," "radi-
cals," or "terrorists." In fact, many groups are touting the decision as tremen-
dous victory for those who engage in social protests, who worried that the basis 
of the racketeering suit could have been used against any person engaged in 
protest outside a business in a disruptive manner. 
NOW, who had argued the case for over a decade and spent millions on the 
prosecution, expressed shock with the Supreme Court's decision in Scheidler 
and their narrow interpretation of extortion under the Hobbs Act. President Kim 
Gandy pointed out that the ruling last week overturned literally decades of case 
law and amounted to a policy where you can "shut down someone's business as 
long as you don't take possession of their property." 
The National Abortion Federation (NAF), however, quickly took the opportu-
nity to point out that this-decision does not give pro-life prntesters a green light 
to commit illegal or criminal activity outside reproductive health care clinics. 
They assert that the Supreme Court did acknowledge that the defendants did, in 
fact, engage in coercive illegal activity at clinics. 
In the end, many emphasize that the case was filed before FACE was enacted 
and that most of the conduct at issue would have been illegal under l'AC.t:::, · 
which makes it a federal crime to use "force or threat of force" to intimidate or 
interfere with people obtaining or providing reproductive health services. The 
l~w authorizes injunctions as well as damages of at least $5,000 for each violent 
act. This decision will not likely affect subsequent litigation under that act. 
CA Attempts to Curb Abuses ·by Consumer Attorneys 
by Tom Ladegaard 
Editor-in-Chief 
Imagine that you are an immigrant owner of a small family business, 
which was recently fined by a state regulatory agency for a minor infraction. 
You and thousands of other such co-defendants have now been served with a 
140-page complaint. You cannot afford legal counsel, know little or nothing 
about the American legal system, and the documents contain. a note that says 
the following on a piece of red paper: 
"Our client's case is very strong. Every single case that has been com 
pleted in this lawsuit has ended with an out of court settlement. 
Settling outright is clearly the most intelligent business option. 
Should you insist on litigation, you may hire an attorney to follow the 
necessary steps for you. Otherwise, putting this behind you is a sim 
pie matter of contacting Trevor Law Group, LLP, which will send you 
. a supplemental package. Thank you." 
Section 17200 of the Business & Professions Code, enacted in the 1930s as 
part of the Civil Code, was intended to stop businesses from using unfair prac-
tices for commercial advantage. Today it has mutated into a license for legal 
extortion by lawyers who, according to Sen. Bill Morrow, R-Oceanside, are 
"two-bit legal whores looking for cashola." 
With broad, sweeping language, the statute prohibits "any unlawful, unfair, 
or fraudulent business act or practice and unfair, deceptive, untrue or mislead-
ing advertising." It should be noted that frivolity is not a valid argument on a 
motion to set aside a default judgment. 
The Attorney General, district attorneys, and county and city attorneys may 
bring an action for injunctive relief and civil penalties under the Act. Private 
parties may also bring actions for injunctive relief and restitution on their own 
behalf or on behalf of the general public. 
According to the California Bar Journal, among those who have inspired 
the controversy is the Trevor Law Group from Beverly Hills. The Trevor 
Group has recently filed 17200 actions against approximately 1,000 restaurants 
and 2,000 auto repair shops in the Los Angeles area. The restaurants were 
sued because of health code violations on behalf of a charity for the blind, 
which denies any connection to the Trevor Group. The auto shops were sued 
in the name of the Consumer Enforcement Watch Corporation (CEWC), of 
which the agent for service of process is the wife of the lead attorney at the 
Trevor Group. 
Many businesses, such as auto shops, restaurants, and beauty salons, are 
regulated by various state agencies such as the California Bureau of 
Automotive Repair and the Department of Health Services in every county. 
The purpose of such regulation is consumer protection. Lawyers only need to 
go to a given agency's web site, where notices of alleged violations are matters 
of public record. According to an article in the California Regulatory Law 
Reporter by Robert Fellmeth, director ofUSD's Center for Public Interest Law 
and Children's Advocacy InstitUte, "the violations of these rules is considered 
'unfair' in most cases, and ' unlawful' universally." 
Once they have a strawman plaintiff the;y are ready to sue on behalf of the 
general public. California's liberal fictitious defendant practice allows lawyers 
to plead any number of "Does," who can be added at a later time, and the 
SEE 17200, next page 
--- -· -- --- ---. _, 
Pfl8e 11 MOTIONo March 2003 
Jurors Regret Convicting ~'Guru of Ganja" 
by Jonathan Meislin 
Staff Writer 
Imagine working for the city, doing something that you love, and even 
being deputized by the city for the work that you are doing. Now imagine 
being arrested and facing a possible forty year sentence for that same work 
which you were authorized to do. That is the situation facing Ed Rosenthal, 
who was convicted of illegal marijuana cultivation after he was authorized and 
deputized by the city of Oakland, California, to grow medical marijuana. 
During Rosenthal's trial, the judge strictly refused to allow any evidence that 
Rosenthal had been authorized to grow the marijuana for medical reasons. All 
that reached the jury was that Rosenthal grew the marijuana, and that growing 
marijuana was against federal law. 
Rosenthal has been proclaimed as a martyr by some after his conviction, 
and has received apology letters by many of the jurors who convicted him. 
Now at age 58, the self proclaimed "Guru of Ganja," awaits his sentencing 
date in June, despite the public outpour of sympathy. 
In l 996, San Francisco and Oakland had passed the California 
Compassionate Use Act, proposition 215, by an overwhelming 78% of the 
vote, according to Clay Conrad, attorney, in his article Compassion 
Challenged. The proposition authorized the state to appoint officials to grow 
medical marijuana to be distributed to seriously ill patients under doctor's · 
advice. Ed Rosenthal, founder of the magazine High Times, was such an offi-
cial, and was even deputized by the city so that he could grow the marijuana. 
Rosenthal was seen as an expert in the area, as he had been used as an expert 
witness in United States v. Oakland Cannabis Buyers Cooperative, and had 
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ions. Among the numerous anti-war and pro-peace posters in front of 
the Federal Building were also people holding signs that read: "We will 
not tire. We will not falter. We will not fail. Let's Roll!" and "Don't 
Forget!" and "Free Iraq." Right alongside those chanting against a war 
on Iraq were supporters of the military. 
When the crowd started to mobilize for the march around the city, a 
veteran wearing his officer's uniform spoke to passers-by, stressing that 
we need to support the military and support the fight against terrorism. 
During the march around the city, a group of young males, wearing 
Navy sweatshirts spoke passionately to the marching crowd: "People 
like us, our brothers, and sisters are out they're fighting for you! If it 
weren't for us, you wouldn' t even be able to march like this today! 
People have died so that we can be free! We're willing to fight now so 
that others can be free, too! What you're doing is disrespectful to all of 
us who are in the military, who are out there fighting for you!" 
Later in the day, another group of about 1,000 anti-war protesters 
marched from Memorial Community Park to the Naval Station on 32nd 
Street, to protest the war and to protest weapons of mass destruction in 
San Diego. This event was likewise met with a group of war supporters 
and about 200 people supporting the military (calling itself Operation 
SOS - Support Our Soldiers.) Angry shouting matches ensued between 
the anti-war protesters and supporters of the military. "Who do they 
think they are?" commented one woman about the anti-war protesters. 
"My husband and all the troops out there are hurt. They are out there 
fighting for us and it hurts them to know that people are against them." 
San Diego Police reported that there were no incidents or arrests 
from any of the demonstrations. 
even written books on growing marijuana. Rosenthal had grown marijuana 
according to his duties until his arrest in February 2002. 
During the trial, Judge Charles Breyer made sure that Rosenthal's autho-
rization to grow the marijuana for medical reasons did not get to the jury. 
According to The Oakland Tribune, Judge Breyer announced during a recess 
that "the purpose for which the marijuana was grown is not a defense and is 
irrelevant." The evidence which was allowed to reach the jury strictly per-
tained to the elements that Rosenthal conducted a large scale marijuana grow-
ing operation, leading the jury to believe that Rosenthal was nothing more 
than a large scale drug dealer. ;Rosenthal was found guilty in late January, 
while many medical marijuana users, some in wheelchairs, observed. 
In response to the conviction, DEA spokesman Richard Meyer proclaimed, 
"We feel that the people of California have spoken." Rosenthal's conviction 
has left many Americans with their jaws dropped in disbelief. The internet has 
been flooded with sympathy aJ!icles, and Rosenthal's case has captured the 
spotlight on numerous prominent news broadcasts. Even those who convicted 
Rosenthal are upset about the conviction. Several of the jurors have publicly 
apologized to Rosenthal by holding a press conference where they denounced 
their verdict and complained about being misled and bullied into convicting 
Rosenthal. Jury foreman Charles Sackett stated that convicting Rosenthal was 
"the most horrible mistake [he' d] ever made." 
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statute of limitations would relate back to the date the original 
complaint was filed. 
The State Bar will be holding an interim suspension hearing 
on April 7, and is seeking to permanently disbar the members of 
the Trevor Group. According to the Orange County Register, the 
bar accuses the Trevor Group of filing baseless lawsuits, engag-
ing in the unlicensed practice of law, malicious prosecution, 
abuse of process, conspiracy to defraud, violations of court 
orders, fee splitting, theft by false pretenses, and misrepresenta-
tions to the Senate Judiciary Committee. 
The Trevor Group maintained at a Senate hearing that it was 
using 17200 "to level the playing field for consumers." 
Ironically, the Attorney General filed a 17200 action against 
the Trevor Group and CEWC on February 26, on behalf of the 
people of California. The complaint alleges that "Defendants are 
actually in the business of extracting money from small business-
es under the guise of purporting to enforce consumer protection 
laws." 
The specific acts of unfair competition alleged in the com-
plaint are as follows: 
- they assert they are acting on behalf of the interest of the gener-
al public, but only seek to benefit themselves; 
- they filed mass lawsuits prior to making adequate investigation 
to ascertain the facts, and they rely solely on the public postings 
of minor violations by administrative agencies; 
- they improperly joined separate and distinct business entities in 
violation of Code of Civil Procedure section 379, in that the only 
factual nexus between the defendants is that they are licensed by 
the same administrative agency; 
- they falsely represented to the defendants that settlements will 
have res judicata effect, so others cannot sue on the same facts; 
- while purporting to represent the interests of the general public, 
they demand confidential settlements; 
- they illegally split fees with CEWC, who is not entitled to 
recovery any funds from a l 7200 action, except for out of pocket 
costs 
The complaint seeks to dismiss their frivolous l 7200 actions 
and prevent them from filing new actions without court approval, 




Congress Places Limits on 
Medical Malpractice Claims 
by Mike Lees and Tom Ladegaard 
MOTION6 
Last week the House of Representatives passed a bill designed to place lim-
its on recovery amounts for medical malpractice claims. 
The bill known as the Help Efficient, Accessible, Low-Cost, Tiffiely 
Healthcare Act of 2003 (H.R.5), which caps recoveries on all lawsuits involv-
ing medical malpractice lawsuits, product liability cases regarding drugs and 
medical devices, nursing home negligence cases, and HMO misconduct to 
$250,000, was passed by the United States House of Representatives on March 
13 by a vote of229 to 126. 
The bill has the capacity to preempt state law and impose a cap of $250,000 
on all non-economic damages, such as pain and suffering, and will also elimi-
nate joint liability, cap punitive damages, and require the periodic payment of 
future damages. Before punitive damages can be pied the plaintiff must estab-
lish a "substantial probability" of success. 
It establishes a three-year statute of limitations with exceptions for minors, 
fraud, intentional concealment, and the presence of a foreign body. The bill 
also eliminates the collateral source rule in medical malpractice cases, thus 
allowing defendants to introduce evidence showing the plaintiff received com-
pensation from other sources. 
The goal of the bill is to curb soaring medical malpractice premiums, which 
proponents feel are a direct result from an increasing trend of extremely large 
monetary judgments. According to Congressman Mike Simpson, the national 
malpractice insurance rate has rise 505 percent since 1976, and the average jury 
award has climbed to $3.5 million, a 70 percent increase since 1995. Simpson 
maintains the bill "ensures that doctors can worry more about the health of their 
patients, than a court summons." In justifying his support for the bill, he also 
cites a statistic that less than two percent of malpractice claims result in trial 
victories for plaintiffs. 
Opponents of the bill, predominantly trial lawyers, have kept a high profile 
with respect to their challenge of this latest proposal in tort reform. In mid-
February 125 trial lawyers and health care practitioners from across the country 
went to Washington D.C. to argue against H.R.5 and tell their clients ' stories. 
"H.R.5 would devastate the rights of patients , .. and their families," argued 
Kurt Dixon, who represents the fami ly of Jessica Santillan, the 17-year-old girl 
who died last month ~fter receiving the wrong organs in a botched transplant 
procedure at Duke University Hospital. Jessica's tragic story has played a sig-
nificant role in the effort to challenge H.R.5, raising doubt in the minds of 
would be supporters that a one-size-fits all cap on damages or life ·altering loss-
es may be too extreme. 
Attacks on the bill are becoming more rampant with many claims that large 
monetary judgments for plaintiffs are to blame for rising premiums. A recent 
article in Business Week Magazine introduced evidence that courts are not 
clogged with an abundant amount of malpractice claims and that premiums 
have not risen less slowly in states that have already enacted limits on recovery 
in similar types of actions. 
The-controversy also seems to be divided among party lines, thus giving the 
edge to the republicans who control both the House of Representatives and the 
Senate. Democrats, who generally have the backing of trial lawyers, are coun-
tering that the large insurance companies are the only ones who stand to gain 
from this reform, while Republicans, who generally are supported by large cor-
porations, are in favor of this bill. 
H.R. 5 will now go before the Senate, where it is expected to face tougher 
scrutiny. 
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full restitution, and a civil penalty of $1 million. 
The Road Ahead 
According to Fell.meth, plaintiffs representing the general public are immune from 
the rigorous requirements for class certification. The plaintiff represents "the injunc-
tive/restitutionary interests of all who may be injured-historically or prospectively." 
He argues that a plaintiff in a 17200 action should be an "adequate representative" of 
the general public, meaning that there is no conflict of interest. He suggests that the 
elements of class action certification be applied so as to allow due process and fmality 
so that the same defendant cannot be sued several times for the same offense. He 
advocates other remedies such as court approval of all settlements and judgments in 
172000 actions, and if the Attorney General or a district attorney files a case the pri-
vate case must defer to it. 
The current system allows businesses to pay off plaintiff's counsel and continue 
their unfair practices in secrecy. Fellmeth warns that the result can be what happened 
with Firestone tires. · · 
Fell.meth worked with Sen. Quentin Kopp in 1995 to amend the statute, but the 
attempt was unsuccessful. Fellmeth recounts that Byron Sher voted against the mea-
sure because the trial lawyers and the insurance industry opposed it, and he contended 
that there was "no problem"; he wanted victims, and Fellmeth says that he has them 
now. According to Julie D'Angelo-Fellmeth, when both sides of an is.sue oppose a 
measure it is a good sign that it is well balanced and fair. 
Lou Correa, Chair of the Assembly Business & Professions Committee, says, "A 
few bad apples are abusing an important consumer rights law." He has introduced 
AB69, although he expects several similar measures to be introduced. He has no 
intention of dismantling the statute, for he does not want to throw "the baby out with 
the bathwater." He believes that lawyers who abuse the law should be disbarred. 
March 2003 
Bush Administration Seeks 
More Control Over Medicare 
Process 
by Damien Schiff 
Assistant Editor 
The Bush administration has proposed new legislation and rules to 
govern the appeals process for Medicare claims, namely, to circumvent 
the administrative law judge review. 
Such claims arise when a Medicare beneficiary contests the Medicare 
agency's administrative ruling regarding the beneficiary's entitlements. 
Generally, the contesting beneficiary has already received some govern-
ment assistance for the disputed expenses prior to Medicare's determina-
tion that it will not cover the expense. If the agency's ruling withstands 
appellate attack, the beneficiary will be liable to Medicare for the 
monies the agency has paid for the disputed service. Consequently, the 
beneficiary's interest in the appellate process is substantial. Moreover, 
private health services providers are interested in a decision favorable to 
the beneficiary, as it means the difference between regular government 
reimbursement and the occasional or non-existent beneficiary payment. 
. The proposed legislation reads: "The secretary of health and human 
services may use alternate mechanisms in lieu of administrative law 
judge review." The revamped appellate process may include arbitration, 
mediation, or other dispute resolution methods conducted by hearing 
officers from Health and Human Services. 
The contemplated legislative and rules changes are the subject of 
considerable controversy. Noting that there have been 350,000 
Medicare appeals cases in the last five years, proponents of the changes 
argue that they are necessary to streamline an overworked and costly 
appellate machinery. Opponents counter that the administration's plans 
would do little to further efficiency or accuracy. 
This plan differs substantially from the status quo. Currently, admin-
istrative law judges from the Social Security Administration hear 
Medicare appeals cases. These judges are impartial adjudicators who 
must follow federal legislation and Medicare rules, but are not required 
to follow Medicare or presidential policy. Under the 1946 
Administrative Procedure Act, these judges can be removed "only for 
good cause." 
In reference to the proposed legislation, Secretary Thompson of 
Health and Human Services has argued that the amended appeals system 
would resolve cases in a more "efficient and effective manner." 
Medicare officials add that the amendments are needed in part because 
of the recent sharp increase in the number of appeals by beneficiaries. 
The Medicare beneficiaries bar is decidedly against the proposed 
changes. A spokesman for the Center for Medicare Advocacy argued 
that the Bush administration's plan "would compromise the indepen-
dence of administrative law judges, who have protected beneficiaries in 
case after case, year after year." 
The proposed legislation represents only one half of the debate. 
Medicare has composed revised rules that would require administrative 
law judges to defer to the agency's and its private contractors' policies. 
Currently, the judges are not required to follow Medicare or presidential 
policy in making their rulings: 
Proponents of the new rules argue that they would help to implement 
agency and presidential policy. Opponents respond that any benefit to 
be had in adopting the rules is outweighed by the cost in lost impartiality 
and fairness. 
Separate legislation introduced in Congress would require that 
Medicare, and not the Social Security Administration, hear Medicare 
appeals. While those in favor of the bill cite potential gains in adminis-
trative efficiency as a reason for supporting the legislation, opponents 
counter that the current system is a better guarantee of fairness to benefi-
ciaries. 
Lurking behind the debate over the proposed legislative and rule 
changes is the constitutional question of due process. It is well estab-
lished that recipients of government entitlements are protected to some 
degree by the Due Process Clauses of the Fifth and Fourteenth 
Amendments. See Goldbergv. Kelly, 397 U.S. 254 (1970). The U.S. 
Supreme Court has formulated a balancing test to determine what proce-
dure is due an entitlement recipient when contesting a government 
denial of benefits. The nature of the affected private interest, the risk of 
an erroneous deprivation (as opposed to alternative procedures), and the 
government's fiscal-administrative interest, are all taken into account. 
See Mathews v. Eldridge, 424 U.S. 319 (1976). 
It would be an unfruitful exercise to speculate whether the Bush 
administration's plans to change current Medicare appeals procedures 
would pass constitutional muster, without any data as to their effects on 
efficiency and accuracy. What can be said is that the debate over 
whether the proposed legislation and rule amendments ought to be 
adopted is the ineluctable result of budgetary shortfalls and clashing 
spending priorities. 
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